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Frequently Asked Questions Regarding
Fair Labor Standards Act
	1.
	Do you have to pay special education students who work in the school lunch program if such work is a part of their individual education plan? If yes, what is the minimum wage?
No, provided it is a part of the student’s training and is within the regular school day.

	2.
	What is the minimum wage for students working after school hours for the school district?
If students are employed on a part-time basis pursuant to a bona-fide vocational education training program (student-learner), employers may obtain a certificate from the U.S. Department Labor, Wage and Hour Division, and pay no less than 75 percent of the minimum wage.
A second type of certificate can be issued to employers by the U.S. Department of Labor, Wage and Hour Division, that allows for full-time students to be employed at subminimum wages in retail or service establishments, agriculture, or in the institutions of higher education which such students are attending. The subminimum wage rate for full-time students may not be less than 85 percent of the applicable statutory minimum wage.
The 1996 Amendments to the Fair Labor Standards Act (FLSA) allow employers to pay a youth minimum wage of not less than $4.25 an hour to employees who are under 20 years of age during the first 90 consecutive days after initial employment by their employer. The law contains certain protections for employees that prohibit employers from displacing any employee in order to hire someone at the youth minimum wage. Certificates from the U.S. Department of Labor are not required in order for employees to be paid the youth minimum wage.

	3.
	Are school districts required to pay overtime for employees such as a secretary to the superintendent of schools or board clerk who may work more than a 40-hour week?
Yes, unless the board clerk would qualify under the definitions of executive, administrative, or professional personnel. (See page 6 of WH Publication 1391, 553.32 (c).

	4.
	Do you have to pay certified employees (teachers) the minimum wage for extracurricular activities (coaching, class sponsor, organization or club sponsor) if it is a requirement of the school district that certified employees perform such activities?
No. Teachers are specifically exempt from the Fair Labor Standards Act if it is a duty that requires their professional expertise. (See page 6 of WH Publication 1391, 553.32 (c).)

	5.
	Do you have to pay certified employees (teachers) the minimum wage for extra duties required by the school district such as ticket taking, timekeeping, scorekeeping, security, etc.?
No, unless such employee’s time in such activity exceeded 20 percent of their total hours for that specific work week. If the employee exceeds the 20 percent, compensation would be computed as described in Question #26. 
However, if the teacher gets a salary of $250 or more per week, he or she is exempt from the FLSA if at least 51 percent of his or her time is spent teaching. ( See pages 5 & 6 of WH Publication 1391, 553.30 (c) (5) and 553.32 (c).)

	6.
	Do you have to pay noncertified employees the minimum wage for extra duties required by the school district such as ticket taking, timekeeping, scorekeeping, security, etc.?
Yes.

	7.
	Do you have to pay noncertified employees the minimum wage for the following activities: library aides, coaching assistants, secretarial/clerical, special education paraprofessionals, cooks, custodians, bus drivers, maintenance workers, etc.?
Yes.

	8.
	Do you have to pay noncertified employees the minimum wage that are in a supervisory position?
No, provided such persons fall under the definition of executive, administrative, or professional personnel. (See page 6 of WH Publication 1391, 553.32 (c).)

	9.
	Does a school district have to pay students the minimum wage for helping operate the down box, the chain, timekeeping, scorekeeping, etc., at ball games or other activities when they do so at the school district’s request?
Yes.

	10.
	If a school employee, whether certified or non certified, volunteers to assist the school district, are such employees under the Fair Labor Standards Act?
No, as long as the individual volunteers for services that are not the same type of services which the individual is employed to perform for the school district. The FSLA does not permit an individual to perform hours of volunteer service for a public agency when such hours involve the same type of services which the individual is employed to perform for the same public agency. (See pages 6 & 7 of WH publication 1391, 553.100, 553.101 and 553.103.)

	11.
	How does the minimum wage law affect a school bus driver who is also employed as a classroom teacher? How do you compute overtime pay on such employee?
A classroom teacher is exempt under the Fair Labor Standards Act providing they do not exceed 20 percent of the time worked in the work week on activities not essentially a part of and necessarily incidental to the teaching duties. 
If the teacher gets a salary of $250 or more per week, he or she is exempt from the FLSA if at least 51 percent of his or her time is spent teaching. 
If the individual is not spending enough time teaching to be exempt from overtime then compute overtime as shown in question 26.

	12.
	Are fringe benefits required to be included in the computation of overtime pay?
No. (See page 4 of WH Publication 1391, 553.26 (b).)

	13.
	If cash is an option under a fringe benefit package, is the cash received under the option a part of computing the minimum wage for overtime pay?
Yes, unless the cash is in lieu of a specific fringe benefit and is equal to the amount of the fringe benefit. Records must be maintained to reflect the cash paid in lieu of such fringe benefit if it is exempt in the calculation of overtime pay.

	14.
	Are substitute teachers exempt from the Fair Labor Standards Act?
Yes.

	15.
	Are directors of transportation, maintenance, food service, etc., exempt from the Fair Labor Standards Act?
If a director of transportation, maintenance, food service, etc. meets the definition of executive, administrative, or professional personnel, such person would be exempt from the FLSA. If the employee does not qualify under the exemptions, such a person would be under the FLSA.

	16.
	If a person is employed by a school district as a teacher aide or coaching aide on an hourly rate, is such person covered by the Fair Labor Standards Act?
Yes.

	17.
	May a school bus driver employed for nine months receive his regular pay over a 12-month period?
Federal law allows this, however, overtime pay must be paid on scheduled pay dates and at an actual hourly rate based on the nine months of employment. State law (1996 Legislative Senate Bill 521) does allow school boards to adopt a policy permitting employees to make the selection of being paid over 12 months.

	18.
	If a school district employs a secretary on an hourly rate and the same person serves as a board treasurer, does the Fair Labor Standards Act apply to both jobs?
Yes. See response to Question #3. (See page 6 of WH Publication 1391, 553.30 (c) (3).

	19.
	Are holidays, vacation time, sick leave, and funeral leave counted in the hours in computing overtime pay?
Not required. (See pages 10 & 11 of WH Publication 1391, 553.221.)

	20.
	When a school bus driver is required to take an overnight trip, for what hours is the driver required to be paid? For example, a school district may take a bus load of students to a state playoff activity and the driver may be required to wait as much as 24 hours prior to the return trip home.
Any time that an employee is required to be on duty, such employee is covered under the FLSA. Any time an employee is unable to use the time effectively for their own purpose, and the employee is under the control of the employer, such time is covered under the FLSA. If an employee is completely relieved of duty for a period long enough to enable the employee to use the time effectively for his or her own purposes, such hours are not hours worked under the FLSA. An employee is not completely relieved of duty and cannot use the time effectively for his or her own purposes unless the employee is definitely told in advance that he or she may leave the job and that the employee will not have to commence work until a specified time. Whether the time is long enough to enable the employee to use the time effectively for his or her own purposes depends upon all the facts and circumstances of the case. (See pages 10 and 11 of WH Publication 1391, 553.221.)

	21.
	When a bus driver is required to take a trip (track meet) and such driver has approximately six hours during the activity in which his services would not be needed prior to the return trip home, are the six hours considered hours worked under the FLSA?
No, those six hours would not be considered hours worked provided the individual is completely relieved of duty.

	22.
	May a school district pay a bus driver on a rate per mile?
Yes, provided it equates to at least the minimum wage.

	23.
	May a school district guarantee a minimum of 50 hours for an employee at a set rate, including overtime for the last 10 hours, and pay such person for the full 50 hours even though they may work fewer hours? For example, a school district would like to employ a custodian for 40 hours per week at $5.00 per hour and 10 hours per week at $7.50 per hour and guarantee such employee a minimum of 50 hours even though the employee may actually work less than 50 hours.
No.

	24.
	May a school district employ a noncertified person (custodian) on a yearly basis and pay such employee a fixed salary with fluctuating hours?
The regular rate for an employee whose hours of work fluctuate from week to week, who is paid a stipulated salary with the clear understanding that it constitutes straight-time pay for all hours worked, whatever their number and whether few or many, will vary from week to week. The employee’s regular rate is determined each week by dividing the salary by the number of hours he or she worked in that week. The regular rate cannot, of course, be less than the applicable minimum wage. Since the employee has been paid his or her straight-time compensation, he or she must receive additional overtime pay for each overtime hour worked in the week at not less than one-half the regular rate. Take the example of an employee who works no more than 50 hours and is compensated on a fluctuating work week basis at a weekly salary of $300. If during the course of four weeks the employee works 40, 44, 50, and 48 hours, the employee’s regular rate in each of these weeks is $7.50, $6.82, $6.00, and $6.25. Since the employee has been paid his or her straight-time pay for all hours worked, only additional half-time pay is due. The employee’s pay would be computed as follows: for the first week the employee is due $300; for the second week the employee is due $313.64 ($300+ (4 hours x $3.41)); for the third week the employee is due $330 ($300 + (10 hours x $3.00)); for the fourth week the employee is due $325.04(300 + (8 hours x $3.13)).

	25.
	If a person works more than 40 hours during a specific work week, may that person receive compensatory time rather than overtime pay?
Yes. State and local governments are permitted to give their employees compensatory time off in lieu of immediate overtime pay in cash, at a rate of not less than one and one-half hours for each hour of overtime worked, but only pursuant to a collective bargaining agreement, or an agreement or understanding arrived at between the employer and employee before performance of the work.
The maximum compensatory time, which may be accrued by any affected employee, shall be 240 hours. An employee who has accrued the maximum number of compensatory hours shall be paid overtime compensation in cash for any additional overtime hours of work.
An employee shall be permitted to use accrued compensatory time within a reasonable period after it is requested if to do so would not unduly disrupt the operations of the employing public agency.
Payment for accrued compensatory time upon termination of employment shall be calculated at the average regular rate of pay for the final three years of employment, or the final regular rate received by the employee, whichever is the higher.

	26.
	How do you compute overtime pay when an employee works in two different jobs at two different rates? For example, a person is receiving $6.00 per hour as a custodian for 30 hours per week and $9.00 per hour as a bus driver for 20 hours per week.
Where an employee in a single work week works at two or more different types of work for which different straight-time rates have been established, the employee’s regular rate for that week is the weighted average of such rates. That is, the earnings from all such rates are added together and this total is then divided by the total number of hours worked at all jobs. The employee’s pay would be computed as follows:
	$6.00 per hour for 30 hours 
	= 
	$180.00

	$9.00 per hour for 20 hours
Total work hours . 50 hours
	= 
	$180.00
$360.00

	Average hourly wage ($360 ÷ 50)
	.
	$ 7.20

	Overtime factor
	x 
	_ _.50

	Additional amount per hour for overtime pay 
	.
	$ 3.60

	Number of hours overtime
	.
	_ __10

	Overtime pay 
	.
	$36.00

	Total wages for week
	.
	$396.00


Employees of a State or local government agency may at their own option undertake employment for the same employer on an occasional or sporadic basis in a part-time job in a different capacity than their regular employment. The hours of work in the different job shall not be counted as hours worked for overtime pay purposes on the regular job.

	27.
	May a school district pay a school bus driver a flat amount for activity trips?
Yes, provided such flat amount is at least equal to the minimum wage and time-and-a half is paid for all overtime.

	28.
	Do deductions for partial day or full day absences jeopardize an employee's Fair Labor Standards Act exemption as a salaried employee or certified teacher with the school district?
No, according to 29CFR541.5d listed below the employee would still be considered exempt from overtime under the Fair Labor Standards Act.
29CFR541.5d Special provisions applicable to employees of public agencies
Section Number: 541.5d
Section Name: Special provisions applicable to employees of public agencies. 
(a) An employee of a public agency who otherwise meets the requirements of Sec. 541.118 shall not be disqualified from exemption under Secs. 541.1, 541.2, or 541.3 on the basis that such employee is paid according to a pay system established by statute, ordinance, or regulation, or by a policy or practice established pursuant to principles of public accountability, under which the employee accrues personal leave and sick leave and which requires the public agency employee's pay to be reduced or such employee to be place on leave without pay for absences for personal reasons or because of illness or injury of less than one workday when accrued leave is not used by an employee because-
(1) permission for its use has not been sought or has been sought and denied;
(2) accrued leave has been exhausted; or
(3) the employee chooses to use leave without pay.
(b) Deductions from the pay of an employee of a public agency for absences due to a budget - required furlough shall not disqualify the employee from being paid "on a salary basis" except in the workweek in which the furlough occurs and for which the employee's pay is accordingly reduced.
[57 FR 37677, Aug. 19, 1992]



